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Traffic Management on Resurfaced H
Application of Section 58 of the

M J v Pembrokeshire County Cou

I'n the receéevntJ cvasPembdrokeshire t@euntlyai Gawmhciplur s
Defendant Aut hority (represented by Dol mans) af
carriageway that she alleged was defective and
Hi ghways Act 1980.

W re may appear to be nothing unusual i n
a cident in this particular matter genera
t r before giving his Judgment

Background

The Claimant alleged that she was dri vi
her vehicle skidded out of control due
which was being resurfaced by the Defen
As a result, the Cl ai mant all eged tha
fracture of the | ower pol e of the righ
Ssprain. I n addition, she apparently suf
receive care an sSssistance.

t (0]

d a
n addition to alleging breach of Section 41 of
| t Aut h

| eged that the Defendan ority was negligen
I n particular, the Claimant argued that the | oose
than wusual at nor mal traffic speeds. The Cl ai m
what soever in use prior to her alleged accident |
were roadworks ahead
Defeimthe | ssues
It was accepted that the accident had occurred an
at the time @&f atheg€Haiamantdent . The Judge found,
must have been in a state of @&@iatéepgied atctdentin
it did not necessarily follow, of course, that th
The Defendant Aut hority proffered that it had er
management contractor to provide all|l traffic maugp
signage The Defendant Authority had not recei
previous accidents The Defendant Authority a
in place and that t had Secti 58 Defe
to prove .
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Judgméebeci ding on the | ssues

cepted that there
d bet ween t he part
rks in place, the Cl ai man
roadwor k s& aheei dénai mamndur
travelling through these
oose chippings on the surf

The Judge referred to the photographs showing t}
Cl ai warvtehicl e, finding aG wefiiacltetdthiad Kt bdbes €l ai ma
had to decide what caused this; the | @oyparc¢hioppi
bot h?

Given his finding that the road must have been ou
the ti me, and if he found that there was no traff
needed to decide if this caused all egetdrabaotddnto
The Cl ai mant remained adamant that there were no
she coul d not reexcaarilnaun doenr icfr odcshser e wer e roadwor K s
The Judge, therefor®e,r efcooulnlidectthieo nCloafi ntahnet t r af f i ¢ 1
unreliabl e, particularly in relation to the signa
showed the appropriate signage in situ.

The Cl ai mant had coecxadedatuinarer t katos s he knew o
roadworks anyway, hence the Cl aimant appeared t
insufficient warning, as opposed to no warning, a
The Judge held &hatl epedChacimdent occurred becaus
for the road conditions and failing to take accol
no finding of fundamentalcsd'pahbnesTtrfye oh aaif nma w #Cd  a
di smi ssed accordingly.

The Judge went further, however. I n summing up,

Judge to thpdi desisi Barneley MetropolitanamBadrough
reiterated & har gCmeamtant hat the |l oose <chippings |
dangerous than usual at nor mal speeds

The Judge found the witness evidence adduced by t
by the traffic management contractor, to be very
of the Highways Act 1980, the Judge held that [
Defendant Authority had taken such care to secur
traffic and reminded the Court that only vehicul a
had not acted negligently, had a proper system i
Defence accordingly.

Tom Danter
Associ at s
Dol mans

further information regardi ng
Tom Daat emd@dol mans. co.
or visit owww.wedlsmdres.

www. dol mans.
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l nquest Costs Recovery in Subsequen

Greater Manchester Fire and Rescue Se
(Hi s Honour Judge Pearce, Manchest

25 September 2020, on appeal from Dep
[2020] EWHC 2550 (Comm))

Background

Recovery of l nquest costs in subsequent civil pr
some other similar tragic event | eading to the d
achieved significant attention of the Courts i n
accident, the family of the deceased will i nstru
and, ordinarily, t he rol e of t hose | awyers i s t
understand the <circumstances of the incident and
very basis of the civil claim to be brought in du
On the other side of the Ilitigation divide, freql
be empilaosyeirs frequently the céaase i®a mMhewoasd,f ot hi
de al with fatal road traffic accident s, or some o
tragic eventsi deatems sicmusoaliyal care settings for
insurers (and their | awyers) who may be faced wit
due cour se.

The issue which often arises (for i nsurers) i s
potentially significantiidostthseyofc otntsd dlemqg uehsatt (dri ac
of any subsequent civil claim to be a foregone
frequently ar&@sksabhnl empl seyevati ons) .

Looking at it from t hiei not valicuem s fence
circumstances can the fami il ed (an
| awyers) be satisfied that ttend t
ithe prospective Defendant ‘er s in
to liability sufficiently Putting
way, the Courts have been sider,
significant number of <case a num
year s, the question of i n nces th
costs of attendance at 3 proper
recoverable in the subseque

A recent appeal decision of HHJGPeatee MankbMaheshes
and Rescue Service v) Siuss,anomnoneée/ekeeel, simply
However, the circumstances are of intameé hte bot
(u cessful in the event) efforts made by t hg

t h ot iimsewb dbtedmwtwi)alcost s of Bh e oR Gastptdermddeannt c/ e@
an ue which | asted from 4 April 2016 tQ

www. dol mans. co. uk
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of t he Case

Fact s

On 13 July 2013, Jtideghen A
deceagaedserving firefighter

Greater Manchester Fire and
(BMFR®S)t,r agically lost his 1
of his empl oyment in a fire
P adl Hair 6 Wor | @l dham Stree
Manchester. He died from hy
exhaustion. The pleaded case
was that it failed to take
ensure that & hesaeokadvecdath
apparatus and full per son
equi pment did not exceed a
mi nutes and/ or that a prope
upon him whilst using such e
Wit hi t h eedings, GMFRS admitted liability
(the ot h the deceased) for her | osses. It
woul d pay the Re@Gpdrdant cOIsdismarBtuch costs were re
During the assessment process, an issue arose as
entitled to recover the costs of preparinmg for a
death Those costs were claimed at <circa Al41, O
Judgment, just over A334,000
I'n a Judgment dated 11 May 2020, Deputy District
Judge for Manchester, hel d t hat t hese costs we |
assessment of the same. The Appell ant/ Defendant &
before HHJ Pearce.
Foll owing the death of the decease@d8, UThompsohs$cEo
wer e retained to represent fhtenRseisvpeconidewe ¢ tCil @ a tmi
under db@akemording to the Judgment of DDJ Harris).
the Appell ant/ Defendant, the Coroner, the Health
tét ry and establish a case and obtain det adielast hof
and the reasoas for his death
During the course of this process, it was discovV:
against two females, as it was alleged that they
usual l nquest into the death of the deceased. It
Claimant) that both thesef seittsalofi rpp orcteeerdd en gtso wte
Clai mant) and Gchsedapendentosut come of each woul d
identity of the potential Def endants andoal so on
Ultimately, the said criminal proceedings, which
di scontinued. T trrlnrelyDltshelbnqu]elsitgerémaulnmie
solicitor to b [ informationéaeeded i

www. dol mans. co. uk
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The Admi ssion and Subsequent Corre

The reason an issue arose in this

solicitors instructed on behalf C

i nsurers) wr ot e a Gl egdleircitor 4 he

February 2016 (circa 8 weeks befor

the I ngeestabove) setting out the

i n relati on t o any subsequent

transparentl vy, in an ef fort to I

relation to the oncoming I nquest.

etter contained the following passages (as

MAs the I nquest approaches, we have, l' i ke you, be

and witness statements which in various way (sic

which unfolded that day. GMFRSé anecacstkel gt awar @i

stress and strain which wild.l be placed wupon the

including the I nquest itself. GMFRS family |iaiso
family and will coontinue to support them

Our clients have mad e nNo assessment of t he pot

dependents of (the deceased), but they have instr

any potential c¢claim which may beda brought for the

fifThe purpose and objective in making the comment s
remove any additional stress from the damily duri
(Emphasis added)
The |l etter then went onto repeat the basis on w
insurers of GMFRS) and went onto state:
iWwe write in open correspondence in order to advi
the estate and dependents of (the deceased), purs
Law Reform (Miscellaneous Provisions) Act 1934,
attributable to the incident on 13 July 2013, tog

al |

We

www. dol mans.
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There was then a further exchange
particular a |l etter from the sol i
which made the following points:

uested that GMFRS confirm in writ¢tir
i onment in respect of potenti al i
Hai r6 .Worl d

icated that a |l etter of claim woul c
i on of l'iabibet guswo,ul ds bpgounadee a
ion to pay compensation to the es
awn @t any ti me
It confirmed (perhaps most i mportantly i
Judgment) t h@&t sohiBWofwalomwid yconti nue to pr e
Il nqu as part of owmnt illi akbudh ttyi memvestI| |
admi totredny &l aéeémss aeeée settl ed
(emphasis added)
I n responséspl GMFR8rs indicated that there was no
and went on to stat e:
MfObviousl vy, our earlier correspondence makes it p
estate wild.| be met without reduction

The Il etter al ®a®&i Hdii c@vtdod dtdlbet pur sued separately.

I n response t & tshodti,cittloe sf amidliyvated that they we.]
claim on t hebfbfaessri st ofdeaadle wi th anywtthomt foedugoimi
for contribudory negligence

(emphasis added)

The | ssues
As above, following this exchange
seemingly, charactost isOmgyph meatt s elas
for the family at l nquest inaRe
raised by the Appell a@t /sDdfiendamnmits
attended the Inquest (together wi
over A100,000 in costs in so doing
I ) The issue for determination (bot't
Judge and, on appeal, the Circuit
- costs fwkerend i ncgidentcalvi ko cl aim
- therefore recoverable as part of
s ame

www. dol mans. co. uk
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As above, there have been a number of cases on t
Judgment of HHJ Pearce is worth reading for its
number of these decisions. HHJ Pearce Rmgesed t ha
The Owners dfowbldé [ 8 99IFoly d2s Reépepi h®y6 t he | itigati on
t he Mar chi oness di saster on t he Ri ver Thames i
Mar chi oness pleasure craft | ost their |ives as a
| arge sand dredger the Bowbell e)

I n that case, a | etter was sent to those represe
ownerpotohhe Marchi oness and Bowbelle (dated 13 Oct
on 20 August 1989) which stated:

fOur respec¢teijwe ndlliyemtnsd severally agree by way of
any claims for | oss of I|ife or personal injury ca
20 August 1989, although they do not make any adn
prepared to deal with the Claimants without requi
either or édth vessels

This concessi on, jointly made, was made, however:

Aféentirely without pérdjglhdisc eagtad near t dlei eontthser wh

apportionment of | & a@bi loitthgadafworset he col |l i sion
I n that case, Clarke J agreed with Master Hurst (
|l etter contained dofc orneceels sdipgmidfhiaita nwcaesant t hat a
a potentially wvalid claim needed to do no more t
order to obtain Judgment on I|iability.
On that basi s, the (significant) costs of atten
Mar chioness victims were disallowed on the basis
or incidental to the contemplated proceedings aga
I n some senses, therefore, VYdédreveawssa ewd o rwlheott hhe rJ ua
t h@dmi sbmade on behalf of GMFRS was sufficiently g
Mar chi oness/ Bowbell e case to ensure that the ¢

I to the contemplated civil claim on

www. dol mans. co. uk
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Il nevitably, on behalf of t he f ami
nature@afmi s@Geabhined above was not
unequivocal to be considered to
admi ssion made in the Marchioness
argued ta@hdani sbpicedl®e by GMFRS was act
(consistent with the cofegponden
deal wi t hi whhiec hc lcaoumd d be withdrawn
(hence the subsequent i ndicati on
l nquest woul d deoomtddcdmies pieddinfg | i a
Thus, it was submitted, sufficient doubt stil |l e
attend the I nqguest on behalf of the family (given
t he f&ancillayi m) . It was also submitted on bBeheaelf of
admi ssi on here was made at a point in time when
already taken place and to fail to represent the
admi ssion (even if that was a suitable descriptio
i nappropriate
Judgment
Ultimately, both the Deputy District Judge and H
submi ssions made on beh@&adrmi soshiad@MFRE, b & thaaltf tdfe t h
was not , in fact, an admi ssi on; or per haps, mor e
sufficiently wunequivocal such that there was no
attempt to resile from the same might not be made
I n that regard, the formal -agntooeduardemi fsari omn e s ipluir
CPR14. 1A was considered in some detail
h having regard té&/ Rbep @adstoditi @fi t oh a

O recover (subject to assessment a

Anal ysis and Comment

This case illustrates the explici
Defendants (and/ or their i nsurers
l nquest proceedings which |ikely t
civil claim for damages.

The obvious point to make is that
cases where it is anticipated tha
the risk of paying the costs of

behal f ofd@mnhedafadiilne costs gener at
civil cl ai m, an early, and absolu
of liability needs to be made

ded, in that context, and i

e case |l aw, Article 2 lnque

amily | eg@adt tremraenceent (ai d cveews

m t he of or by r

www. dol mans. co. uk
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6% daetattehnsd)a nacned aat QI nagiumeasntt ( whi c
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Peter Bennett
Partner
Dol mans Sol i ci

For further information regarding
Peter Bamekét b @ol mans. co. uk
or visit owww . wkdilsmd res .ad o .
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RECENT CASE UPJD

Civi l Pr-coaidur ef RHoteCtyi Rat es

PLK & Ot hers
[2020] SCCO 13080340

The gh u di scussed the i at
Court Appointed Deputies managing the affairs of
The Court had consolidated the assessments in fol
costs claimed by Deputies in different parts of
Protected Parties who had sustained significant b
It was t h@&c aBeputthets@t ltasr Centt approach
broadly speaking, relied on the applica
A (BHR ppproved by the Costs Committee of
was, by 2020, incorrect or unjust. Il nst
shoul d be predicted on a more flexibl
conferred by CPR 44.3(3) whereby the GI
fstartioagndpofottarati ng anmd end point
Having reviewed the available evidence, the Maste
review or amend the GHR (that was the exclusive
failure to review the @BHResimnus| 0 D0 otwthemtit it dite® dni
GHR f or mépdoi nlyebomt eassessment . Il n 2020, the GHR
reasonably or equitably without some form of mone
of inflation and other commerci al pressures Since
Costs Officers conducting Court of Protection a:
pragmatic flexibility when applying the 2010 GHR
To assist with the practical conduct of the CPO a
demonstrated the effect of a 20% uplift of the 20
Of ficers and avoid unnecessary del ay. The Master
adopted i mmedi ately and was applicable to all out

Damagiessccommodati on CIl ai ms

Carpenter
1295

The CIl| a&fongaunftf,er ed serious injuries in a road traf
dobwas responsi bl e. C had to undergo an amputatio
di sruption of the right foot The Judge at first
the required special accommodation C requiGred wo
existing home. The Judge held tRaotheslhes wasloha
[ 198wWn]i ch, combined with the negative discouun

ge m no award in resp

www. dol mans.



